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STATEMENT OF QUESTIONS PRESENTED 


1. Did the lower Court err in granting the motion for summary 


judgment filed by the defendants below and in denying to plaintiff below 


injunctive relief and declaratory relief without a hearing on the merits 
of this case? 


2. Did the lower Court err in holding and concluding that the 
plaintiff below, wita a vested interest in real estate in an area declared 
to be blighted and substandard, has no right to question, in a case in 
controversy before a judicial tribunal, the manner in which the defend- 
ants below determined that the area in which his property is located 
was blighted and substandard or became blighted and substandard? 


3. Did the lower Court err in holding and concluding that the 
plaintiff below, with a vested interest in real estate in an area declared 
by defendants below to be substandard and blighted, be precluded from 
presenting evidence and having a hearing and trial in a case in contro- 
versy before a judicial tribunal on the vital issues and question as to 
whether or not, in truth and in fact, the area declared by defendants 
below to be blighted and substandard, was actually in such a condition 


on the date of such declaration according to law? 


4, Did the lower Court err in denying unto the plaintiff below a 
full trial and hearing on the "merits" of the issues raised by his com- 
plaint and motion for injunctive relief, supported by his affidavits and 
other pleadings filed in support thereof in this cause? 


5. Did the lower Court err in precluding plaintiff below and in 
denying unto him the right to present substantive and positive evidence 
in support of the issues raised in his complaint, motions, affidavits and 
other supporting pleadings seeking to effect the relief prayed for by him 
in the Court below? 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the plaintiff, Meyer Silverman, from the 
judgment and orders of the United States District Court for the Dis- 
trict of Columbia (JA 13, 18) dismissing his complaint (JA 1) and his 
motion for preliminary injunction (JA 6). The District Court had 
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jurisdiction under Title 11, Sections 305 and 306 of the District of Co- 
lumbia Code, 1961 Edition as amended, and Title 28, Sections 2201 and 
2202 of the U. S. Code and the Declaratory Judgment Act. Jurisdiction 


is conferred upon this Court by the provisions of Title 28, Section 1291 
of the U. S. Code, and under Title 17, Section 101 of the District of 
Columbia Code, 1961 Edition, as amended. For the purposes of clarity, 
we request the Court to allow us to continue the use of the designation 
below of the parties herein, namely the appellant as plaintiff and the 
appellees as defendants. 


STATEMENT OF THE CASE 


The plaintiff, Meyer Silverman, brought his action against the de- 
fendants, District of Columbia Redevelopment Land Agency, An Inde- 
pendent Government Corporation, and Housing and Home Finance Agency, 
An Independent Government Agency, for an injunction and for declaratory 
judgment and for other relief (JA 1) and for a preliminary injunction 
(JA 6). The plaintiff supported his pleadings (JA 1 and 6) by affidavits 
(JA 8, 10, 12). The'defendants filed a motion for summary judgment or 
to dismiss the complaint and opposition to plaintiff's motion for pre- 


liminary injunction (JA 9). 


Subsequent to the filing of the pleadings in this cause the Court 
below heard argument of counsel for defendants in support of their 
motion (JA 9) and the arguments of counsel for plaintiff in support of the 
relief sought by plaintiff in his pleadings (JA 1, 6) and the opposition of 
counsel for plaintiff to the relief sought by defendants in their motion 
(JA 9). After the argument of counsel, the Court took the matter under 
advisement, and after consideration of the same, and the record, en- 
tered an order (JA 13) granting defendants’ motion for summary judg- 
ment and denying plaintiff's motion for preliminary injunction. 


Thereafter plaintiff filed a motion for rehearing of plaintiff's 


motion for preliminary injunction and defendants’ motion for summary 
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judgment or to dismiss plaintiff's complaint (JA 14), and there was no 
argument before the Court on this motion of plaintiff and defendants’ 
opposition thereto. The Court, without hearing oral argument from the 
parties thereon, entered an Order (JA 18), denying all the relief sought 
by plaintiff under his motion for rehearing (JA 14). From these deter- 


minations of the Court below, plaintiff appeals to this Court (JA 19). 
STATEMENT OF POINTS | 


1. The Court below erred in granting defendants' motion for 


summary judgment in this case. 


2. The Court below erred in denying plaintiff's motion for pre- 


liminary injunction in this cause. 


3. The Court below erred in denying plaintiff's motion for rehear- 
ing of plaintiff's motion for preliminary injunction and defendants’ 
motion for summary judgment or to dismiss plaintiff's complaint. 


4. The Court below erred in failing to find, state or determine a 
basis upon which it granted defendants' motion for summary sage ment: 


5. The Court below erred in failing to find material issues and 
genuine issues of fact existing between the parties herein for deter- 


mination in this cause. 


6. The Court below erred in failing to find a case in controversy 


existing between the parties hereto. 


7, The Court below erred in denying unto the plaintiff his day in 
Court and in denying unto him a hearing and trial on the merits, with 
respect to all of the issues raised by the plaintiff in this case in the 
Court below. | 


8. The Court below erred in ruling and finding as a matter of law 
that the plaintiff had no standing to sue for preliminary injunction in this 
cause, or to pursue to a final and ultimate determination by a trial on the 
merits in the Court below, the relief sought by plaintiff against the 
defendants. 


4 
SUMMARY OF ARGUMENT 


Plaintiff asserts and urges that contrary to the views of the de- 
fendants herein there are genuine issues of fact, and material issues in 
controversy, existing between the parties hereto for judicial determina- 
tion in this cause. The ramification of the proceedings which resulted 
in a contract either prospectively or actually and ultimately between 
the defendants herein and the Columbia Plaza Corporation, a private 
corporate entrepreneur, are, and have been, made So complex that 
only a trial and hearing of this cause on the merits, where all of the 
pertinent and material issues pertaining thereto can be inquired into 
and subjected to the light of evidence and testimony both oral and 
documentary, can the issues be ultimately resolved and make known 
the truth of this case in controversy between the parties hereto. 


Plaintiff submits that a denial unto him of a trial on the merits of 
this case, wherein testimony will be taken and wherein all the witnesses 
concerned with respect to the issues and matters of blighted area, the 
requisite percentage thereof required before defendants could declare 
the area substandard and subject to urban renewal, and wherein all the 
witnesses concerned with the negotiations between the defendants and 


the Columbia Plaza Corporation and the creation of the contract, are 


subjected to direct examination and cross-examination, and a full trial 
and hearing be granted on the merits, that the plaintiff, indeed, has been 
denied his basic and fundamental rights in this cause. 


Plaintiff submits that defendants by their joint decisions and 
efforts in seeking to, and in accomplishing, the purposes and objectives 
which resulted ultimately in the contract of sale by and between said 
defendants and the Columbia Plaza Corporation, the private entrepreneur, 
and which first caused the area in which plaintiff's property is located 
to be declared a substandard and blighted area, is and was contrary to 
actual existing facts and contrary to law. 
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Plaintiff submits that the defendants failed to meet the require- 


ments set forth by law and designated by statute which would enable 
them to lawfully, and in accordance with the true facts and conditions 
obtaining in the area in question, actually, find that the area in which 
plaintiff's property was located is or was a blighted area or a slum 
area, in conformity with the Housing and Home Finance Act of 1949, as 
amended, and the District of Columbia Redevelopment Act of 1945, as 
amended. Plaintiff contends further that the alleged requisite of 20% 
of substandard buildings existing or remaining in a proposed renewal 
area project, which may cause a justification for a declaration of the 
same by defendants as an area that is blighted and as an area subject 
and fit as an urban renewal project, would not, did not and does not 


obtain here. 


ARGUMENT 


Plaintiff contends in his complaint (JA 1) and in his motion for 
preliminary injunction (JA 6), whereby he alleged that unless he was 
granted the relief sought he would suffer irreparable damage, that the 
area in which his property is located was not substandard or blighted 
and that the actions of defendants so declaring to the contrary was in 


violation of law and contrary to the intent of Congress. 


Plaintiff urges that the only way that these issues could be re- 
solved and/or determined was by the granting and allowance by the 
Court below of a hearing and trial on these issues whereby appellant 
could, by evidence, documents and testimony, Support his contentions 
as set forth in his complaint (JA 1), and motion for preliminary injunc- 
tion (JA 6). This, however, was denied unto the plaintiff; and the Court 
below disposed of all of plaintiff's claims and resolved against the 
plaintiff, summarily, any and all efforts on his part to establish! his 
rights in this case in controversy in the Court below, by granting a 
motion for summary judgment in favor of defendants (JA 13). Plaintiff 
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submits that this was error and was arbitrary on the part of the Court 


below; a fortiori, this action of the Court below was, indeed, arbitrary 


and was an abuse of judicial discretion, in the light of the strong show- 
ing made by plaintiff below, entitling him to a trial and hearing on the 
merits, aS shown by his supporting affidavits (JA 8, 10, 12), and his 
motion for rehearing (JA 14). 


Plaintiff vigorously opposed the motion of defendants for summary 
judgment (JA 9), and submits that there is merit in his claims and con- 
tentions here; and that, to date, he has not had the opportunity to be 
heard on the issues in this case in controversy, before a trial court 
forum, which plaintiff contends should judicially hear and air all of 
plaintiff's contentions by the taking of testimony and hearing all perti- 
nent witnesses to the issues raised by plaintiff. That, notwithstanding 
the efforts of plaintiff to have his day in Court below, and to contest 
against the defendants, the issues on the merits raised by his complaint 
(JA 1) and motion for preliminary injunction (JA 6), and other pleadings 
herein whereby he seeks relief to which he believes that he is entitled, 
the Court below denied unto him these rights and summarily disposed 
of plaintiff's case and all of his assertions and allegations set forth 
therein. Plaintiff submits that this was error and was contrary to law, 
and was not only a denial unto appellant of basic fundamental rights 
but completely precluded him from presenting evidence and/or making 
a showing, first, that the area in which his property was located was 
not and is not a blighted or slum area, and, secondly, that defendants, 
in so determining and finding that the area was a blighted and slum area, 
acted contrary to existing law. Further, plaintiff contends that the 
actions of defendants of entering into a contract of sale of said area, 
including his property, to the private entrepreneur, Columbia Plaza 
Corporation, as an urban renewal project, were acts and conduct that 
were arbitrary, capricious and contrary to law, and contrary to the 
statutes made and provided affecting urban renewal, and particularly to 
the rights of the defendant herein. 
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Plaintiff filed a motion for rehearing (JA 14), and vigorously 
again urged his position in this case, as set forth in the record, all to 
no avail, as per the lower court's denial of the same (JA 18). An 
examination of this record will reveal that plaintiff set forth numerous 
specifics and other data which clearly indicate and reveal that the area 
in which his property was located was not a blighted area or a Slum 
area; and it further reveals that the area would not begin to approach 
one of the fundamental requirements of the law, that is, a clear finding 
of at least 20% of the area as being a slum or blighted area. Therefore, 
if this situation did not actually obtain, plaintiff respectfully submits that 
the area in which his property is located, not being a slum area, as re- 
quired by law, was not the subject of an urban renewal project, and that 
the acts of the defendants in so finding and their subsequent act of en- 
tering into a contract of sale of said area with the entrepreneur, Colum- 
bia Plaza Corporation, is and was, indeed, subject to inquiry and ques- 
tion, by a full hearing before a judicial tribunal, the Court below. 
Pursuant to these contentions of the plaintiff, and by virtue of the show- 
ing made by the plaintiff in the Court below, again it is strongly urged 
that he was entitled to a trial on the merits in the Court below and to 


receive his full day in Court on all the issues raised herein. 


Plaintiff submits that a hearing on the merits contemplates a full 
opportunity to be heard and the right to have the Court make a final 
judgment and determination upon all evidence adduced in support of the 
contentions and allegations set forth in his pleadings. See Fairmont 
Aluminium Company v. Commissioner of Internal Revenue, 222 F.2d 622, 
CCA 4, May 1955, and Providential Development Co. v. United States 
Steel Co., 236 F.2d 277, CCA 10, August 1956. Plaintiff submits that 
the word "merits" means a full trial of substantial grounds of action 
or defenses as distinguished from matters of practice, procedure or 
form. Plaintiff contends that a trial on the merits was denied to him in 


the Court below. Also see Angel v. Bullington, 330 U.S. 183, 67 S.Ct. 
657, 91 L. Ed. 832. 
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Plaintiff submits that the essence of a hearing or trial on the 
merits is not merely the privilege to support one's contention or posi- 
tion by argument alone, but also by proof before a tribunal with author- 


ity to act and willing and ready to do so. See City and County of Denver 
v. State Ins. Co., 112 P. 789, 792, 49 Colo. 244, 33 L.R.A., N.S., 395. 


Plaintiff contends that the Federal Rules of Civil Procedure con- 
template that the essence of a preliminary injunction shall be upon 
notice to the adverse party and after a hearing, and a "hearing" embodies 
the right to be heard on the controversial facts as well as upon the law. 
Federal Rules of Civil Procedure, Rule 65, 28 U.S.C.A. See Carpen- 
ters’ District Council, Detroit, Wayne and Oakland Counties and Vicinity 
of the United Brotherhood of Carpenters and Joiners of America, AFL- 
CIO v. John Cicci, 261 F.2d 5, CCA 6, November 1958. Plaintiff sub- 
mits that in determination of issues in a case in controversy the finding 
of fact must be based on something more than a one-sided position of 
evidence and/or argument, and the Court must impartially weigh and 
appraise all evidence offered by both parties to the controversy. Fed- 
eral Rules of Civil Procedure, Rule 52(a), 28 U.S.C.A., following sec- 
tion 723C. See Sims v. Greene, 161 F.2d 87, CCA 3, April 1947, 
Plaintiff submits that in the case at bar the right to a full hearing was 
denied unto him. The Court has broad powers in the issuance of injunc- 
tive relief. Plaintiff submits that an injunction is a writ found according 
to the circumstances of a case, and a Court of equity is not always 
limited to the restraint of a contemplated or threatened action, but may 
require affirmative action, where the circumstances of the case demand 
it. See Western Union Telegraph Company et al. v. Postal Telegraph 
Telegraph Company, 217 F. 533, CCA 9, October 1941. The relief 
sought by the plaintiff in this cause was not only denied unto him by the 
Court below, but he’ was denied even the right to make a proffer of evi- 
dence, documents and testimony, which the Court below might have con- 
sidered in order to have all of the facts and issues involved in this case 
in controversy before the Court. Plaintiff submits that if the allegations 
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of his complaint seeking a preliminary injunction are denied he should 
be entitled to a hearing which includes the right to offer evidence in 
Support of his factual claims. Federal Rules of Civil Procedure, Rule 
65, 28 U.S.C.A. | 


Since the vital matter of plaintiff's real property, located in the 
District of Columbia, is involved herein, it is respectfully submitted 
that this honorable Court has the right to inquire fully into the propriety 
of the defendants’ actions in summarily taking the same and divesting 
plaintiff of all rights and benefits thereto and, at the same time, denying 
unto plaintiff the right to be fully heard in a judicial tribunal ina case 
in controversy questioning the right of the defendants to so take his 
property and act in the premises in this case, See the case of Jerry 
Maiatico and Matomic Operating Co. v. United States of America, Case 
No. 16,357, decided by this Honorable Court March 8, 1962. 


CONCLUSION | 

In conclusion plaintiff respectfully submits that the trial Court 
below erred in granting the motion of defendants for a summary judg- 
ment herein, and in denying plaintiff's motion for a preliminary injunc - 
tion. It is respectfully urged, therefor, that this Court reverse the 
judgment and orders of the Court below and direct that the plaintiff be 
granted his day in Court and allowed to have a full hearing and trial on 
the merits of this case in controversy; and that this honorable Court 
should direct the Court below to permit plaintiff to present all evidenc e, 
facts, testimony and documents in support of plaintiff's complaint for 


relief and motion in Support thereof. 


Respectfully submitted, 


JOSIAH LYMAN | 


501 - 13th Street, N. W.. 
Washington, D. C. 


Attorney for Appellant 


Complaint for an Injunction and for Declaratory Judgment and for 
Other Relief, Filed December 29, 1961 , 5 , 


Motion for Preliminary Injunction, Filed December 29, 1961 
Affidavit of Meyer Silverman, dated December 29, 1961 

Defendants’ Motion for Summary Judgment or to Dismiss the 
Complaint and Opposition to Plaintiff's Motion for erelminasy 


Injunction, Filed January 24, 1962 


Affidavit of Meyer Silverman, dated March 14, 1962 


Affidavit of Harry A. Barbour, dated March 14. 1962 


Order, Filed March 23, 1962 

Motion for Rehearing of Plaintiff's Motion for Preliminary Injunction 
and Defendants’ Motion for Summary Judgment or to Dismiss 
Plaintiff's Complaint. Filed April 2, 1962 a 4 


Order Denying Plaintiff, Meyer Silverman’s, Motion, Filed 
April 16, 1962 THs s 4 


Notice of Appeal, Filed May 16, 1962 


JOINT APPENDIX 


[Filed December 29, 1961] 
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
CIVIL DIVISION 
MEYER SILVERMAN 


3315 Wisconsin Avenue, N. W. 
Washington, D. C. 


Plaintiff : 
v. : CIVIL ACTION 


DISTRICT OF COLUMBIA REDEVELOPMENT ? No. 4166-62 
LAND AGENCY ; 

An Independent Government Corporation 

919 - 18th Street, N. W. 

Washington, D. C. 


and 


HOUSING AND HOME FINANCING AGENCY 
An Independent Government Agency 

1626 K Street, N. W. 

Washington, D. C. 


Defendants 
7m 


COMPLAINT FOR AN INJUNCTION AND FOR 
DECLARATORY JUDGMENT AND FOR OTHER 
RELIEF 
The complaint of the plaintiff, Meyer Silverman, respectfully shows 
and represents unto the Court as follows: 
1. That he is a citizen of the United States and that he has ‘a vested 


interest in the fee and in the premises of Lot 25, in Square 32, improved 


by premises 2400 Virginia Avenue, N. W., Washington, D. C., and in the 


value thereof. 
2. That the District of Columbia Redevelopment Land Agency is an 
independent Government corporation created by law pursuant to an act of 


Congress, the District of Columbia Redevelopment Act of 1945, approved 
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August 2, 1946, as amended, duly passed, and that said defendant assumes 
its Governmental functions and conducts its business pursuant to law and 
to statute made and provided. 

3. That the Housing and Home Finance Agency, is an independent 
Government agency, established by Reorganization Plan No. 3, transmit- 
ted to the Congress of the United States on May 27, 1947 and took effect 
on July 27, 1947, in accordance with the Reorganization Act of 1945, and 
that said defendant assumes its Governmental functions and conducts its 
business pursuant to law and to statute made and provided. 

4. That this Court has jurisdiction of this cause by virtue of Title 
11, Sections 305 and 306, of the District of Columbia Code, 1961 Edition 
as amended, and by the inherent powers of this Court and by virtue of 
Title 28, Sections 2201 and 2202 of the U. S. Code and the Declaratory 
Judgment Act. 

5. That the real estate aforesaid in which the plaintiff has a vested 
interest has been declared, by the defendants herein, as part of properties 
located in an alleged substandard area (slum area) with the result that 
said defendants, by Governmental decision seek to divest this plaintiff of 
his interest in said real estate and in essence seek to compel a sale or 
transfer of plaintiff's property. Plaintiff alleges that said defendants by 
their acts, if so permitted to do and perform, would and will ultimately 


cause a transfer and/or sale of plaintiff's property to a private corpora- 


tion and/or syndicate for alleged redevelopment of his property and the 


area in which the same is located as a new business venture and real 
estate undertaking for private profit and gain. 

6. Plaintiff avers that the action of the defendants in undertaking 
to, by their joint decisions, efforts and determinations, and in seeking to 
effect the alleged intended purposes and obj ectives, [complained] of here, 
that is first to declare plaintiff's property and the area in which the 
same is located, a substandard area and to declare his property as sub- 
standard property, and secondly, to arrange with, negotiate for, or to 


permit a private entrepreneur or 2 private corporate enterprise to re- 
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develop said area and property for private profit and gain, is in this 
instance, illegal and contrary to law. Plaintiff avers that this area did 
not conform to the requirements of law so as to qualify the same for an 
urban renewal project by the means contemplated here. | 

7, Plaintiff avers that the defendants have failed to meet the re- 
quirements set forth by law and designated by statute to declare’ plain- 
tiff's property and the area in which the same is located as a sub- 
standard property in a blighted area or slum area, in conformity with 
the Housing and Home Finance Act of 1949, as amended, and the Dis- 
trict of Columbia Redevelopment Act of 1945, as amended. Plaintiff 
avers that the alleged requisite of twenty per cent (20%) of substandard 
buildings existing or remaining in a proposed renewal area project as 
the justification for the declaration of an area by them, as a urban re- 
newal project, does not obtain here. Plaintiff avers that with respect to 
his property and the area involved herein, that such a determination of 
the same as an urban renewal area is in violation of law and contrary to 
the intent of Congress in enacting and promulgating the laws creat[ing] 
the defendants herein and the conditions under which said defendants 
can or may proceed in the premises to affect plaintiffs property. 

8. Plaintiff avers that the area in [which] his property is located 
is not, and was not a substandard area, as contemplated here, and plain- 
tiff avers further that his property is not substandard property nor is it 


a property which would be warranted in being declared a blighted or slum 


area in the premises herein. 

9. Plaintiff avers that at the time of trial herein, by sufficient evi- 
dence he will be able to substantiate his rights with respect to his prop- 
erty; and to adequately contend against the legality of the defendants’ 
acts or purported acts herein, in designating the area above-referred to 
herein as substandard and/or in permitting its redevelopment by a 
private entrepreneur, or by a private syndicate or by a private corpo- 
rate enterprise. | 


10. Plaintiff avers that the defendant, Housing and Home Finance 
| 
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Agency, should [not] allocate funds in its possession to the defendant, 


District of Columbia Redevelopment Land Agency, for the redevelop- 
ment of the area in which plaintiff's property is located; and plaintiff 
avers that the defendant, District of Columbia Redevelopment Land 
Agency, should not be permitted to use funds in its possession for the 
purpose of aiding or ‘in anyway dealing with or negotiating with a private 
entrepreneur, private syndicate or private corporation for the purpose 
of redevelopment of the area in which plaintiff's property is located, 
and plaintiff avers that there is no legal basis or justification for such 
action by these defendants, and that such action on their part would be 
arbitrary and contrary to law. 

11. Plaintiff avers that the defendant, Housing and Home Finance 
Agency, should be enjoined, and should not be permitted to transfer 
funds to the co-defendant, District of Columbia Redevelopment Land 
Agency, for the purpose of aiding and assisting in anyway, the alleged 
urban renewal development of the area in which plaintiff's property is 
located. Plaintiff avers that to implement the relief sought by him 
herein, that he should be granted injunctive relief, both mandatory and 
preventive against the defendants herein so as to protect his property 
and his rights therein from illegal incursion by, and illegal dissipation 
thereof by any private entrepreneur or private syndicate or private 
corporate enterprise. 

WHEREFORE, The premises considered, the plaintiff prays as 
follows: 

1. That process issue out of this Honorable Court directed unto 
the defendants herein requiring them to appear herein on a day certain 
and answer the exigencies of this complaint. 

2. That this Honorable Court grant unto the plaintiff preliminary 
injunction and a preliminary restraining order enjoining the defendant, 
Housing and Home Financing Agency, from transferring funds to the 
District of Columbia Redevelopment Land Agency, for the purpose of 
using the same for the alleged urban renewal project in which plaintiff's 
property is located. 
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3. That the Court grant unto the plaintiff a preliminary injunction 


and a preliminary restraining order enjoining the defendant, District of 
Columbia Redevelopment Land Agency, from using any funds in its pos- 
session to aid, support or finance or negotiate with or in any way aid any 
private entrepreneur, private syndicate or private corporate enterprise 
in the alleged urban renewal or redevelopment of plaintiff's property or 
the area in which plaintiff's property is located. i. 

4. That the defendants herein be enjoined from using any public 
funds, through any means or process whatsoever, to accomplish the 
objective of, by substitution or otherwise, in furthering an urban renewal 
area or urban renewal development of plaintiff's property or the area in 
which the property of the plaintiff is located. | 

5. That the Court grant unto the plaintiff by way of a declaratory 
judgment a determination that the area in which plaintiff's property is 
located is not a substandard area or a slum area in accordance with law; 
and that the Court further declare and determine that the designation by 
the defendants herein that the area above-referred to and plaintiff's 
property as substandard and a slum area, be found to be illegal and con- 
trary to law and that such determination by the defendants was not estab- 
lished or declared as a substandard area in accordance with law and 
with statute made and provided for so determining the same. | 

6. That upon a final hearing of this matter, this Court grant unto 
the plaintiff a permanent injunction enjoining the defendants and granting 
to the plaintiff herein the relief as prayed for in paragraphs 2, 3 and 4 of 
plaintiff's prayers in this complaint herein, 

7. That plaintiff be granted discovery and such other relief as may 
be necessary against the defendants herein in pursuance of this cause and 
to the affectation and determination of the legality of the purported estab- 
lishment of the alleged substandard area in question in this cause as an 
actual substandard area in a slum area. 

8. That the defendants be enjoined preliminarily and permanently 
from negotiating with, contracting with and/or selling or transferring any 
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part or parcel of plaintiff's real estate or the real estate in question 
herein, or any real estate which the defendants may have acquired title 
to herein to any private entrepreneur, or to any private syndicate or to 
any private corporate enterprise or to any other groups whatsoever to 
the end of permitting any of the aforesaid persons, enterprises or groups 
to proceed to or to act as urban redevelopers of the area in question or 
on plaintiff's property. 

9. And that plaintiff be granted such other and further relief as 


may be necessary and as to the Court may seem just and proper. 


/s/ Meyer M. Silverman 
/s/ Josiah Lyman 
501 - 13th Street, N. W. 
Washington, D. C. 
Attorney for Plaintiff 
DISTRICT OF COLUMBIA, ss: 

Meyer Silverman, being first duly Sworn on oath according to law 
deposes and says that he has read the foregoing complaint by him sub- 
scribed and knows the contents thereof, and that the matters and things 
set forth therein are true to the best of his information, belief and knowl- 
edge. 

/s/ Meyer M. Silverman 


[JURAT dated Dec. 29, 1961] 


[Filed December 29, 1961] 


MOTION FOR PRELIMINARY INJUNCTION 

Comes now the plaintiff in the above-entitled cause, by his counsel 
of record, and respectfully moves this Honorable Court for a preliminary 
injunction enjoining the defendants, their agents, servants, employees, 
attorneys and all persons in active concert and participation with them, 
pending the final hearing and determination of this action, as follows: 

Restraining and enjoining the defendant, Housing and Home Finance 
Agency, from transferring funds to the defendant, District of Columbia 
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Redevelopment Land Agency, for the purpose of using the same for the 
alleged urban renewal project in which plaintiff's property is located; 
and restraining and enjoining the defendant, District of Columbia Re- 
development Land Agency, from using any funds in its possession to aid, 
support, finance or in any way aid any private entrepreneur, private 
syndicate or private corporate enterprise in the alleged urban renewal 
of or redevelopment of plaintiff's property or the area in which plain- 
tiff's property is located; and to restrain and to enjoin both defendants 
herein from using any public funds by and through any means or process 
whatsoever to accomplish the objective of creating an urban renewal 
area or urban renewal development of plaintiff's property or the area in 
which plaintiff's property is located; and to restrain and to enjoin both 
defendants herein from negotiating with, contracting with and/or selling 
or transferring any part or parcel of plaintiff's real estate or the real 
estate in question herein, or any real estate which defendants may have 
acquired title to herein, to any private entrepreneur, private syndicate 
or private corporate enterprise, or other groups whatsoever to the end 
of permitting any of the aforesaid persons, enterprises or groups to pro- 
ceed to or to act as urban redevelopers of the area in question or on 
plaintiff's property and for reasons therefor says as follows: | 


1. That unless the defendants are so restrained by this Court, 


said defendants will perform the acts referred to herein. 

2. That unless restrained by this Court, such action by the defend- 
ants will result in irreparable injury, loss and damage to the plaintiff, as 
more particularly appears in the verified complaint and the affidavit of 
the plaintiff, attached hereto. | 

3. That an issuance of a preliminary injunction herein will not 
cause undue convenience or loss to the defendants herein, but will pre- 
vent irreparable injury to the plaintiff. | 

4, And that plaintiff moves the Court for a preliminary injunction 


as prayed for in his complaint and on the grounds therein set forth. 
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5. And for other good and proper reasons, it is respectfully urged 


that the relief sought by the plaintiff herein be granted. 
/s/ Josiah Lyman 
* * * 


Attorney for Plaintiff 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Meyer Silverman, being first duly sworn on oath according to law, 
deposes and says that he is the plaintiff in the above-entitled cause, that 
as a person having a vested interest in Lot 25, in Square 32, improved 
by premises, 2400 Virginia Avenue, N. W., Washington, D. C., he stands 
to suffer and sustain irreparable loss and damage if he is denied the 
relief sought by his complaint filed in this cause. 

Affiant avers that the property in question has substantial value 
and that the same will be depressed and dissipated should the defendants 
herein be permitted to act in concert with any private entrepreneur, or 
private syndicate or private corporate enterprise, who may seek to re- 
develop affiant's property and/or the area in which the same is located 
as a blighted, substandard or slum area. Affiant traverses and contra- 
dicts any previous determination or prospective determination that his 
property or the immediate aréa in which the same is located is a sub- 
standard area, and says that such determination would not be and is not 
actually in accordance with law. 

Affiant further says that in order to determine these issues it is 


necessary that he have a hearing on the merits of this cause. 


/s/ Meyer Silverman 
[JURAT dated December 29, 1961] 


[Filed January 24, 1962] | 


DEFENDANTS' MOTION FOR SUMMARY JUDGMENT OR | 
TO DISMISS THE COMPLAINT AND OPPOSITION TO 
PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION 


Come now the defendants, by and through their attorney, the United 
States Attorney for the District of Columbia, and move this Honorable 
Court for the following: 

1. For summary judgment in their favor on the grounds there 
exists no genuine issue of material fact and they are entitled to judg- 
ment as a matter of law, or alternatively that the complaint be dismissed 
for failure to state a cause of action upon which relief can be granted; 

2. In the event neither of the foregoing is granted, denial of 
plaintiff's motion for preliminary injunction for the reasons plaintiff is 
not likely to prevail on the merits, the issuance thereof would substan- 
tially harm defendants and the public interest, and plaintiff has an ade- 
quate remedy at law. | 

The attached affidavit of Phil A. Doyle, dated January 23, 1962, 
with its attached exhibits, numbered 1 through 10-26 and Exhibits A and 
B are incorporated herein and made a part of this Motion for Summary 
Judgment or to Dismiss the Compiaint and Opposition to Plaintiff's 
Motion for Preliminary Injunction. 


/s/ David C. Acheson 
United States Attorney 


/s/ Charles T. Duncan 
Principal Assistant 
United States Attorney 


/s/ Joseph M. Hannon 
Assistant United States Attorney 


/s/ Frank Q. Nebeker 
Assistant United States sae) 


[Certificate of Service] 


[Filed March 14, 1962] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Meyer Silverman, being first duly sworn on oath according to law 
deposes and says that he is the plaintiff in the above-entitled cause. 
Affiant submits that he has no adequate remedy other than to proceed 
in accordance with his verified complaint filed herein and seek a deter- 
mination of the issues raised by him in his verified complaint. 

Affiant submits that he seeks his day in Court and contends that 
he is entitled to the same not only in his own interests and to protect 
his own rights, but also in the public interest as appears from the issues 
in this case and as can and would be resolved at a hearing and trial and 
the taking of testimony on the issues in this cause. 

Affiant further submits that with respect to Exhibit 10 filed by the 
defendants herein in support of their motion for summary judgment or 
to dismiss his complaint herein, namely, the affidavit of Richard L. 
Mattingly, that the following facts can be gleaned therefrom, namely, 
that of the twenty-six (26) properties with building situated thereon at 
least nineteen (19) of said parcels of land and building thereon belong to 
one D. F. Antonelli. Affiant is informed and being informed verily 
believes that the said person, D. F. Antonelli is one of the powers behind 
the creation of the Columbia Plaza Corporation and is a participant in 
said venture with others. 

Affiant submits that the date when these alleged properties in the 
subject area became blighted and deteriorated is subject to grave and 
important question herein. 

Affiant avers that the area in question is adjacent to an area known 
as "Foggy Bottom"'and to Georgetown; and it is common knowledge that 


for many years pas[t] up to the present time and even continuing now, 


that these areas and properties located thereon have all been improved 
by private entrepreneurs and private capital. That the Foggy Bottom 
area and Georgetown area have become one of the most desirable if not 
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the most desirable area and place of habitation in the District of Colum- 
bia. Thus, it seems had put to conceive or believe that the area in 
question, which the defendants herein and the Columbia Plaza Corpora- 
tion are seeking to redevelop with public money ever actually necessi- 
tated the same. . 

Affiant is informed and being informed verily believes that all of 


the following properties within a five block radius of the popeeed 


Columbia Plaza Project, namely: 


Market Value 
Channel House - 824 New Hampshire Ave. N.W. $1,250,000.00 
Elise Apartments - 825 New Hampshire Ave. NW 1,850,000.00 
Bonurt Plaza - 2401 H Street, N. W. 1,900,000.00 
Colonel Arms - 939 - 26th St. N. W. 500,000.00 
925 - 25th St. N. W. 2,200,000.00 
Potomac House - 940 - 25th St. N. W. 1,500,000.00 
Almonac - 224 - 25th St. N. W. 1,500,000.00 
Potomac House - 720 - 24th St., N. W. 3,500,000.00 
Potomac Plaza - 2475 Virginia Ave. N. W. 5,000,000.00 
American Association of Dem. Women-2401 G St. 2,500,000.00 
Apartment House - 528 - 23rd St. N. W. 650,000.00 
Brewinger Apts. - 2400 K St. N. W. 1,350,000.00 
Executive House - 2514 K St. N. W. 900,000. 00 
Michelle Towers - 2116 F St. N. W. 1,650,000.00 
Sherry Towers - 2117 E St. N. W. 1,750,(000.00 
Statesman - 2016 F Street, N. W. 3,500,000.00 
Potomac House - 510 - 21st Street, N. W. 1,500,000.00 
Peoples Life Ins. Co. - 500 New Hampshire, NW 5 000,000.00 
Nat Ass. of Automobiles - 20 & E St. N. W. 1,000, 000. 00 
Howard Johnson Motel - 2600 Virginia Ave., NW 4,000, 000. 00 


are all the product of private enterprise, created, financed and built by 
private entrepreneurs. 

Affiant is further informed and being informed verily believes 
that plans are being completed for building within a three block area of 
the proposed Columbia Plaza Project, all privately financed, they being: 


Oliver Car Apts - 900 - 24th St. N. W. 2,200,000.00 
Lenkin Realty - 2410 K St. N. W. 1,700,000.00 
New Hamp & 25th St. N. W. 2,000,000.00 
New Hamp & H St. N. W. 1,750,000.00 
Logan Monders - 22nd and Virginia Ave. NW 1,200,000.00 
John Letterman - 21 & F St. N. W. 1,500,000.00 
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Affiant is informed and being informed verily believes that the 
Roman Group to be located on the former Gas Company site across the 
street from Columbia Plaza, contemplates a $55,000,000.00 project all 
to be privately financed and built. 

In light of the foregoing, affiant submits that the proposed Colum- 
bia Plaza Project could have been and should have been just as easily 
managed, financed and built as a private enterprise, with private funds 
and private financing and not with public money as a basis for the 
creation of this project which affiant contends is contrary to law. 

/s/ Meyer Silverman 
[JURAT dated March 14, 1962] 


[Filed March 14, 1962] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 

Harry A. Barbour, being first duly sworn on oath according to 
law deposes and says that he was a former consultant to the United 
States Housing Authority and to the Federal Public Housing Authority 
from 1938 to 1941; that he was the Executive Director of the Housing 
Authority of the City of Richmond California from 1941 to 1944; that 
during that time affiant built the largest Government housing project not 
only in the United States but in the world. Since 1944 he has been asso- 
ciated with housing in various forms. 

Affiant states that he testified at a hearing held on November 3, 
1961, by the defendant, District of Columbia Redevelopment Land 
Agency, opposing the granting of the contract to the Columbia Plaza 
Corporation. 

The Regional Director of the Urban Redevelopment Agency wrote 
affiant on November 6, 1961, that the federal agency was still studying 
the Columbia Plaza Project. Affiant received above letter in the mail 
on November 7, the same being dated November 6, 1961. Affiant avers 
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that notwithstanding this, yet, the contract was actually ene and ap- 
proved on November 3, 1961. 

Affiant avers further that on October 11, 1961, before the hearing 
was advertised on the matter of granting a contract to the Columbia 
Plaza Corporation, affiant sent a telegram to Mr. Chester H. Knowles, 
Regional Director of the Housing and Home Finance Agency in Phila- 
delphia, Pennsylvania, protesting the awarding of the contract. | 

/s/ Harry A. Barbour 
[JURAT dated March 14, 1962] 


[Filed March 23, 1962] 


ORDER 
The defendants have filed a motion for summary paienee: or alter- 
natively a motion to dismiss the complaint, together with an opposition 
to plaintiff's motion for a preliminary injunction. | 
The defendants’ motion for summary judgment is eranteal The 
plaintiff is asking this Court to prevent the Housing and Home Finance 


Agency from transferring public funds to the District of Columbia Re- 


development Land Agency for the purpose of the urban renewal project; 
plaintiff also seeks that the District of Columbia Redevelopment Land 
Agency be enjoined from using any funds in its possession to aid any 
private organization participating in the urban renewal project : and that 
the defendants be further enjoined from using any public funds in fur- 
thering the urban renewal plan; and lastly plaintiff seeks to enjoin the 
defendants from negotiating with, contracting with, and/or selling or 
transferring any real estate in the area and particularly plaintiff's prop- 
erty to any private organization to the end of permitting any private 
organization to proceed or act as urban redevelopers of the area in 
question. Plaintiff, under the circumstances of this case, has no stand- 
ing to sue for such preliminary injunction. Therefore plaintiff's motion 
for a preliminary injunction is denied. 


/s/ EDWARD M. CURRAN 
Judge 


[Filed April 2, 1962] 


MOTION FOR REHEARING OF PLAINTIFF'S MOTION FOR 

PRELIMINARY INJUNCTION AND DEFENDANTS' MOTION 

FOR SUMMARY JUDGMENT OR TO DISMISS PLAINTIFF'S 

COMPLAINT 

Comes now the plaintiff, Meyer Silverman, by his counsel of 
record and respectfully moves this Honorable Court for a rehearing on 
plaintiff's motion for a preliminary injunction herein and defendants’ 
motion for a Summary judgment or to dismiss plaintiff's complaint 
heretofore filed herein and for the Court to reconsider on said hearing 
its order of March 23, 1962, to the end that plaintiff be granted the 
relief sought by his motion for preliminary injunction and defendant be 
denied the relief sought by its motion for summary judgment or to dis- 
miss plaintiff's complaint and for reasons therefor says as follows: 

1. The order of the Court does not refer to or cover, in plaintiff's 
opinion and judgment, the vital and principal issues concerned in plain- 
tiff's complaint for relief originally filed herein, namely, that the area 
in question, which the Columbia Plaza Project and the defendants herein 
seek to develop for the alleged purpose of urban renewal, never com- 
plied with law, since the area was never a slum or blighted area to the 
extent of twenty per cent as is required by the law. 

2. The twenty-six buildings listed as substandard in defendants' 
Exhibit No. 10 are only eight per cent of the square footage of the three 
block area within the proposed Columbia Plaza Project area. Certainly 
this does not begin to approach the twenty per cent requirement of the 
Housing and Home Finance Agency in Exhibit A so as to qualify this 
area in question as ‘an urban renewal area. It appears that there are 
28,762 square feet of area in the alleged substandard properties listed 
in defendants’ Exhibit No. 10, in the three block area of 7.9 acres or 
344,124 square feet. It is significant, we submit, that of the twenty-six 
buildings listed in defendants’ Exhibit No. 10, only 18.57 per cent of the 
total of 140 lots in this three block area were condemned by the District 
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of Columbia. Granting the fullest latitude to the alleged claims of the 
defendants herein, it is obvious and apparent from these facts that it 
does not even come up to the twenty per cent requirement of the Housing 
and Home Finance Agency in defendants Exhibit A. | 

3, Referring to defendants' Exhibit No. 10, upon which defendants 
heavily relied in the presentation of their case, plaintiff suggests to the 
Court as follows. Of the twenty-six substandard buildings listed in 
Exhibit No. 10, only six of the buildings could possibly be listed as sub- 
standard to coincide with the February 1960 date on the National Capitol 
Planning Commission Fact Sheet, which was the instrument which quali- 
fied the Columbia Plaza Project area as an urban renewal area, These 
six properties were: | 


2414 G Street, N. W., Lot 806, Square 32 

2416 G Street, N. W., Lot 806, Square 32 

2434 Virginia Avenue, N. W., Lot 810, Square 32 
2436 Virginia Avenue, N. W., Lot 810, Square 32 | 
2438 Virginia Avenue, N. W., Lot 810, Square 32 | 
542 - 24th Street, N. W., Lot 70, Square 33 


Plaintiff submits that most surely these six properties condemned by 
the Board of Condemnation of Insanitary Buildings of the District of 
Columbia Government could not be sufficient, and were not in and of 
themselves sufficient, to make, warrant or declare this area in which 
plaintiff's property is located, a slum area and/or a blighted area or of 
sufficient magnitude to warrant even consideration of this area as an 
urban renewal project involving the use of public money. 

4, Of the twenty-six substandard buildings listed by the defend- 
ants in their Exhibit No. 10, only six could possibly be listed as sub- 
standard t6 coincide with the February 1960 date on the National Capitol 
Planning Commission Fact Sheet, which we urge again was the instru- 
ment which qualified the Columbia Plaza Project area as an urban re- 
newal area. The remainder of the listed twenty-six alleged substandard 
buildings in defendants’ Exhibit No. 10, are dated as follows, three of 
them in November and December of 1960, and all of the remainder of 


them are dated in 1961; plaintiff submits that these dates of declaration 
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of alleged substandard buildings are after the compilation for the 
presentation to the Commissioners of the District of Columbia by the 
National Capitol Planning Commission, for the determination of the 
boundaries for qualification for the urban renewal project. Thus, the 
six substandard buildings were condemned by the Board of Condemna- 
tion of Insanitary Buildings of the District of Columbia prior to the 
February 1960 date on the National Capitol Planning Commission Fact 
Sheet for the Columbia Plaza Project area, Thus, it is apparent that 
the only possibly eligible substandard properties, namely, the six 


alleged substandard properties referred to represent only four per cent 
(4%) of the 140 lots in this three block area, This four per cent does 


not come close to the twenty per cent requirement of the Housing and 
Home Finance Agency, defendants’ Exhibit A, to qualify this area for 
urban renewal purposes. 

5. Plaintiff wishes further to note and suggest to the Court that 
these six alleged substandard properties above-referred to represent 
only 1.7 per cent of the 7.9 acres in this three block area. Subsequently, 
the law permitting the use of public money for this urban renewal project, 
namely, the proposed Columbia Plaza Project, has not been complied 
with in the premises. Plaintiff submits that this 1.7 per cent area of 7.9 
acres in the three block area of the proposed project is only a very 
minimal part of the twenty per cent requirement of the Housing and Home 
Finance Agency, in defendants’ Exhibit A, to qualify this area for urban 
renewal. The six alleged substandard properties above-referred to con- 
tain 5953 square feet in a three block area of 344,124 square feet or 7.9 
acres. Thus, plaintiff submits there is an obvious and amazing disparity 
of the necessary blighted or slum area requisite, namely twenty per cent 
with actual slum or blighted conditions existing at the time defendants 
declared this entire area a blighted and slum place, which warranted an 
urban renewal enterprise in the premises. 

6. Plaintiff urges again that the principal point in his cause of 
action is that the area is not and was not a slum or blighted area. These 
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are, plaintiff suggests, the primary facts among those which support 
plaintiff's complaint and his motion for preliminary injunction. The 
order of the Court of March 23, 1962, as plaintiff reads it and under- 
stands it, makes no final determination, decision or finding that the 
area in question is and was actually a slum and blighted area at the 
time and date so declared, found and determined by the defendants 
herein that the same was truly a slum and blighted area within the law. 

7, Plaintiff submits that as of November 1959, The Board for 
Condemnation of Insanitary Buildings for the District of Columbia had 
condemned only six buildings out of the list of twenty- -six buildings sub- 
mitted in defendants' Exhibit No. 10. It appears that three months after 
November 1959, that is in February 1960, a decision was made that the 
area in question was blighted on this date. Plaintiff's query is, who 
made this decision and on what basis was such a decision legally made 
in the premises? Further, plaintiff queries, if such a decision was 
made by the defendants what was the difference in facts between those 
three months, namely November 1959 and February 1960, that justified 
the defendants in declaring the area a blighted and a slum area? Plain- 
tiff submits respectfully that he can see none, and that in November 1959 
the area was neither a slum area nor a blighted area; and that this same 
condition obtained in February 1960, the decision of the defendants to 
the contrary notwithstanding. Plaintiff submits and insists that under 
these circumstances and in view of the state of the record, the area in 
question in February 1960, could not under the law have been properly 
designated a slum and blighted area. ! 

8. Plaintiff submits that during his argument before the Court on 
the original motions herein, it appeared that the contract between the 
defendants and the Columbia Plaza Project entrepreneur was signed on 
November 5, 1961, it was so represented to the Court that so far as the 
plaintiff was concerned by virtue of a letter received by Mr. Harry 
Barbour, from the Regional Office of the Defendant, Housing and Home 


Finance Agency, in Philadelphia, Pennsylvania, dated November 6, 1961, 
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and received by him on November 7, 1961, that the defendants had not 
entered into an agreement with the Columbia Plaza Project entrepreneur 
and that the Regional Office of the Defendant, Housing and Home Finance 
Agency, in Philadelphia, Pennsylvania, was still studying the matter. 
Consequently, plaintiff poses the question, who gave the defendants here 
in Washington, D. C., the authority to enter into the contract of Novem- 
ber 5, 1961, and how was this done and why was this done at that time? 

Accordingly, it is respectfully submitted that this Court should 
grant a rehearing on the motions of the plaintiff and defendants herein 
and that upon such rehearing the Court should grant unto the plaintiff 
the relief sought by his motion and that the Court should deny unto the 
defendants the relief sought by their motion for a summary judgment or 
to dismiss plaintiff's complaint. 

/s/ Josiah Lyman 
*x* * * 


Attorney for Plaintiff 
[Certificate of Service] 


[Filed April 16, 1962] 
ORDER 

Upon consideration of the motion of the plaintiff, Meyer Silverman, 
for rehearing of plaintiff's motion for preliminary injunction and defend- 
ants' motion for summary judgment or to dismiss plaintiff's complaint, 
and the opposition thereto by the defendants, and after consideration of 
said motion and opposition thereto by the Court, it is by the Court this 
16th day of April 1962, 

ORDERED that the motion of the plaintiff, Meyer Silverman, for 
rehearing of plaintiff's motion for preliminary injunction and defendants’ 


motion for summary judgment or to dismiss plaintiff's complaint, be and 


the same hereby is denied. 


/s/ Edward M. Curran 
JUDGE 


[Certificate of Service] 


[Filed May 16, 1962] 
NOTICE OF APPEAL 


Notice is hereby given this 16th day of May, 1962, that the plain- 
tiff, Meyer Silverman, hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 23rd day of March 1962 and the 16th day of April, 1962, 
in favor of the defendants, District of Columbia Land Agency, An Inde- 


pendent Government Corp. and Housing and Home Finance Agency, An 
Independent Gov't. Agency, against said plaintiff, Meyer Silverman. 
| 


/s/ Josiah Lyman 
Attorney for Plaintiff 
* * * 
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QUESTIONS PRESENTED 


1. Whether the owner of property within an urban renewal 
area has standing to seek an injunction against financing of 
the renewal plan and the expenditure of funds to execute it. 

2. Whether appellant’s attecks upon the urban renewal 
plans of the appellees present any judicially cognizable issue. 


(ft) 


Argument: 

I. The appellant has no standing to sue 

II. Appellant’s attack upon the renewal plan lacks merit. 
Conclusion 


CITATIONS 
Cases: 
Alabama Power Co. v. Ickes, 302 U.S. 464. 
*Allied-City Wide v. Cole, 97 U.S. App. D.C. 277, 230 F. 2d 827-.- 
*Berman v. Parker, 348 U.S. 26 
*Donnelly v. District of Columbia Redevel. Land Agency, 106 U.S. 
App. D.C. 99, 269 F. 2d 546, cert. den. 361 U.S. 949 
*Goddard v. District of Columbia Redevel. Land Agency, 109 U.S. 
App. D.C. 304, 287 F. 2d 343, cert. den. 366 U.S. 910 
Mamer v. District of Columbia Redevelop. Lund Agency, 109 U.S. 
App. D.C. 87, 284 F. 2d 221 
Norman v. Baltimore & O. R. Co., 294 U.S. 240 
Perkins v. Lukens Steel Co., 310 U.S. 113 
Radice v. New York, 264 U.S. 292 
United States v. Chemical Foundation, 272 U.S. 1 
*United States v. Mischke, 285 F. 2d 628 
Miscellancous: 
General Eligibility Requirements, Urban Renewal Manual of 
Housing and Home Finance Agency, Part 3, Chapter 1 


*Cases chiefly relied upon are marked with asterisks. 
(mm) 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17133 


MEYER SILVERMAN, APPELLANT 
v. 


Disrricr of Cotumsia REDEVELOPMENT LAND AGENCY AND 
Hovusrinc anp Home Finance AGENCY, APPELLEES 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR THE DISTRICT OF COLUMBIA REDEVELOPMENT 
LAND AGENCY AND HOUSING AND HOME FINANCE AGENCY, 
APPELLEES 


OPINION 


The district court did not write an opinion. Its judgment, 
granting appellees’ motion for summary judgment and denying 
appellant’s motion for a preliminary injunction, appears at Jt. 
App. 13. The denial of appellant’s motion for rehearing ap- 


pears at Jt. App. 18. 
JURISDICTION 


The jurisdiction of the district court was asserted under 11 
D.C. Code secs. 305, 306 and by virtue of 28 U.S.C. secs. 2201, 
2202, and the Declaratory Judgment Act. By order of March 
23, 1962, appellant’s motion for a preliminary injunction was 
denied and appellees’ motion for summary judgment granted 
(Jt. App. 13). Plaintiff’s motion for rehearing was denied on 
April 16, 1962 (Jt. App. 18). Notice of appeal was filed May 
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16, 1962 (Jt. App. 19). The jurisdiction of this Court rests 
upon 28 U.S.C. sec. 1291. 


STATEMENT 


The appellant brought this action against the District of 
Columbia Redevelopment Land Agency and the Housing and 
Home Finance Agency in an attempt to block the execution 
of the Columbia Plaza Renewal plan, which covers generally 
the area between E and G Streets and 23rd to 25th Street, 
N.W., West of Virginia Avenue. Appellant alleges that he is 
the owner of improved property at 2400 Virginia Avenue (Jt. 
App. 8). This, appellant alleges, is within an area which has 
been declared substandard, “* * * with the result that said 
defendants, by Governmental decision seek to divest this plain- 
tiff of his interest in said real estate and in essence seek to com- 
pel a sale or transfer of plaintiff’s property. Plaintiff alleges 
that said defendants by their acts, if so permitted to do and 
perform, would and will ultimately cause a transfer and/or 
sale of plaintiff's property to a private corporation and/or syn- 
dicate for alleged redevelopment of his property and the area 
in which the same is located as a new business venture and 
real estate undertaking for private profit and gain” (Jt. App. 
2, par. 5). The allegation is also made that the subject prop- 
erty is not substandard and that the requirements of law have 
not been met. In Paragraph 7 of the complaint, the specific 
allegation is made that “plaintiff avers that the alleged requi- 
site of twenty per cent (20%) of substandard buildings existing 
or remaining in a proposed renewal area project as the justifi- 
cation for the declaration of an area by them, as an urban 
renewal project, does not obtain here” (Jt. App. 3, par. 7). 

The relief sought by the appellant is (1) an injunction 
against transfer of funds by the Housing Agency to the Land 
Agency, against use by the Land Agency of funds to negotiate, 
etc., with any private organization to execute the plan (Jt. 
App. 4-5, pars. 2-4); (2) a declaratory judgment that the des- 
ignation of the area as substandard was illegal and contrary to 
law (Jt. App. 5, par. 5) ; and (3) an injunction against transfer 
to private developers of plaintiff's property “or the real es- 
tate in question herein” (Jt. App. 5-6, par. 8). 
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Opposing the motion for a preliminary injunction, the ap- 
pellees herein moved for summary judgment or for dismissal 
for failure to state a cause of action upon which relief could 
be granted (Jt. App. 9). In support thereof was an affidavit 
to which was attached a series of exhibits showing conformance 
to the procedure established for District of Columbia Renewal 
projects, including public hearings by the commissioners at 
which the appellant appeared and testified, and findings of the 
commissioners that the project is a slum, blighted and deteri- 
orated area. Also included was an affidavit of the Executive 
Secretary of the Board of Condemnation of Unsanitary Build- 
ings, listing 26 properties which had been condemned as so 
unsanitary as to endanger the health and lives of the occupants 
or persons living in the vicinity. 

After hearing, the district court granted the defendants’ 
motion for summary judgment and denied the preliminary 
injunction on the ground that “Plaintiff, under the circum- 
stances of this case, has no standing to sue for such preliminary 
injunction” (Jt. App. 13). Plaintiff's motion for rehearing 
attempted to analyze the list of 26 buildings condemned for 
the purpose of showing that that number had not been con- 
demned at the time renewal was authorized. The appellant’s 
motion for rehearing was denied April 16, 1962 (Jt. App. 18). 
This appeal followed. 

A motion to dismiss or affirm was filed on June 29, 1962. 
The basis for this motion was that the appeal was frivolous 
and the pendency of this case impeded administrative opera- 
tions. On September 28, 1962, this Court ordered that the 
motion be held in abeyance pending the hearing of this case 


on the merits. 
SUMMARY OF ARGUMENT 


I 


The appellant has no standing to sue. The transfer of funds 
from one Government agency to another and the taking of 
preliminary steps to carry out the renewal plan are proper 
governmental functions which he has no standing to question. 
The appellant has not been injured and has an adequate 
remedy available, which is to litigate these matters in con- 
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demnation proceedings which have been instituted to acquire 
his property. 
It 


There are only two questions for the Court: (1) is the 
project constitutional, (2) is it authorized by statute? 

There is no statute which limits renewal to areas where more 
than 20% of the buildings have been condemned as unfit for 
human habitation. Appellant’s complaint tenders no factual 
issue which is cognizable by the court. 


ARGUMENT 
I 
The appellant has no standing to sue 


The transfer of funds from one Government agency to 
another and the taking of preliminary steps to carry out a 
renewal plan are proper governmental functions which the 
appellant has no standing to challenge. One who will be 
injured by a governmental agency’s use of money has no 
standing to obtain an injunction preventing the transfer of 
funds. Allied-City Wide v. Cole, 97 U.S. App. D.C. 277, 230 F. 
2d 827 (1956), is, we submit, indistinguishable. The appellant, 
by the filing of a complaint, seeks to block the institution of 
condemnation proceedings to acquire his property. To the 
extent that appellant’s objection to the renewal plan and con- 
sequent taking of his property has any possible merit, it should 
be asserted as a defense in condemnation proceedings instituted 
to acquire his property. Such objection cannot, we submit, 
be the basis for an injunction preventing the transfer of 
funds from one government agency to another, or the taking 
of preliminary steps to carry out the renewal plan. Perkins v. 
Lukens Stee? Co.. 310 U.S. 113 (1940); Alabama Power Co. v. 
Iclzes, 302 U.S. 464 (1938). And, of course. appellant would 
have no standing to complain as to the use which might be made 
of his property after it is acquired for the project. 

If the appellant should be successful in maintaining, in the 
condemnation proceedings instituted to acquire his property, 
that the taking of his property is unauthorized, then the 
appellant has the relief he is seeking. On the other hand, if his 
challenge fails, then he will be compensated for the taking of 
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his property. The appellant has not been injured by the 
action he seeks to enjoin and, as an adequate remedy is avail- 
able, summary judgment was properly granted. 


II 
Appellant’s attack upon the renewal plan lacks merit 


There are only two questions for the Court: (1) is the proj- 
ect constitutional and (2) is it authorized by statute? See 
United States v. Mischke, 285 F. 2d 628 (C.A. 8, 1961), and 
cases there collected. 

In Berman v. Parker, 348 U.S. 26 (1954), which arose in the 
District of Columbia and concerns the same Redevelopment 
Act, the Court stated (348 U.S. at pp. 35-36) : 


It is not for the courts to oversee the choice of the 
boundary line nor to sit in review on the size of a par- 
ticular project area. Once the question of the public 
purpose has been decided, the amount and character 
of land to be taken for the project and the need for a 
particular tract to complete the integrated plan rest in 
the discretion of the legislative branch. (Citations 


omitted.) 

* * * It is not for the courts to determine whether 
it is necessary for successful consummation of the proj- 
ect that unsafe, unsightly, or insanitary buildings alone 
be taken or whether title to the land be included, any 
more than it is the function of the courts to sort and 
choose among the various parcels selected for con- 
demnation. 

See also, Donnelly v. District of Columbia Redevel. Land 
Agency, 106 U.S. App. D.C. 99, 269 F. 2d 546 (1959), cert. den. 
361 U.S. 949; Goddard v. District of Columbia Redevel. Land 
Agency, 109 U.S. App. D.C. 304, 287 F. 2d 343 (1961), cert. 
den, 366 U.S. 910; and Mamer v. District of Columbia Rede- 
velop. Land Agency, 109 US. App. D.C. 87, 284 F. 2d 221 
(1960), which all answer the questions is the project constitu- 
tional and is it authorized by statute. 

There is no statute limiting renewal to areas where more than 
20% of the buildings have been condemned as unfit for human 
habitation. Without regard to details of timing, etc., it seems 
obvious that a three-block neighborhood area, containing 26 
such houses, is necessarily deteriorated or blighted. 
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The reference to 20% is not contained in any statute 
relating to the land agency, but is contained in Part 3, Chapter 
1, General Eligibility Requirements, Urban Renewal Manual 
of the Housing and Home Finance Agency. This manual 
contains the policies and requirements established by the 
Housing Agency as to the granting of loans (Appellant’s Ex. 
A (1), original). The provisions of this manual do not limit 
the issuance of loans to areas where 20% of the buldings are 
uninhabitable. It states that at least 20% of the buildings in 
the area must contain “one or more” of six listed deficiences. 
“Defects to a point warranting clearance” is only one of the 
six categories. The complaint is clearly defective as a matter 
of law in that it does not present any justiciable issue. In any 
event, it is not enough for appellant to allege merely that the 
finding of his property to be within a substandard area is 
erroneous. To raise an issue for the cognizance of the Court. 
there must be facts alleged supporting a charge that the find- 
ings are purely arbitrary or capricious (even assuming, which 
we do not admit, that such allegation could present something 
for the courts to decide). Norman v. Baltimore & O. R. Co., 
294 U.S. 240 (1935) ; Radice v. New York, 264 U.S. 292 (1924). 
“The presumption of regularity supports the official acts of 
public officers and, in the absence of clear evidence to the con- 
trary, courts presume that they have properly discharged their 
official duties (citation omitted).” United States v. Chemical 
Foundation, 272U'S. 1, 14 (1926). 


CONCLUSION 


The judgment of the district court is correct and should be 
affirmed. 
Respectfully submitted. 


Ramsey Ciark, 
Assistant Attorney General. 
Rocer P. Marquis, 
Gerorce R. Hype, 
Attorneys, 
Department of Justice, Washington 25, D.C. 
NoveMBER 1962, 
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QUESTION PRESENTED 


: In the opinion of the appellee, the following question is pre- 
sented: 

| Was the trial court required to grant appellant’s request to 
expand the court’s self-defense instruction by referring to 
appellant’s evidence where (1) the court’s charge, impeccable 
in law, gave the jury full guidance on appellant’s self-defense 
theory, (2) the evidence was not complex or extensive and was 
fully summarized by counsel, and (3) appellant’s request was 
first sufficiently made after the court had concluded its charge? 
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No. 17134 
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v. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


An indictment filed February 27, 1961, charged appellant 
with the second degree murder of Woodrow Dickey (J-A. 1). 
The jury found appellant guilty of manslaughter (J.A. 80). 
The judge sentenced him to imprisonment for a term of three 
to nine years (J.A. 81). 


The trial 


Trial testimony showed that at the time of the offense appel- 
lant shared a rented room in the second floor apartment of 
Mrs. Julia Love at 1737 Kilbourne Place N.W. (J.A. 7, 54). 
Returning to the apartment between 12:30 and 1:15 o’clock in 
the morning of February 11, appellant discovered the living 
room in disarray (J.A. 11, 56). He learned that Woodrow 
Dickey, Mrs. Love’s boy friend, who was not then present, had 


(1) 
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done the damage earlier in the evening (J.A. 57)2 Soon after 
appellant had received this news Dickey came to the door of 
the apartment. Appellant asked him “why he came up and 
tore up the place like that” (J.A. 57). Dickey made no reply 
and went downstairs to the first floor hallway (J.A. 57, 58, 69, 
70). In a few minutes John Love, Mrs. Love’s son, appeared 
(J.A. 38, 58). Upon seeing the damage and learning its cause 
he went downstairs to the hallway where Dickey was (J.A. 39, 
40, 58). Appellant followed Love downstairs (J.A. 40, 45, 46, 
59). He had a knife in his pocket. The knife’s safety catch 
was noton (J.A. 60,61, 65). Dickey and Love engaged in loud 
argument (J.A.39, 40,58). Then Dickey directed some profane 
and abusive language at appellant and “came at” him (J.A. 59, 
60, 41, 47). The two men struggled. Dickey had his overcoat 
over his arm and his hat in his hand, and he discarded these as 
the fight began (J.A. 60, 65, 66). Appellant testified that at 
the time he thought Dickey might have had a weapon con- 
cealed by his coat, his hat, or his hand, but he saw no weapon 
(J.A. 60, 65). The fight lasted “probably five, six, seven 
minutes” (J.A. 61). Dickey had both his hands on appellant’s 


shoulders when appellant reached into his (appellant’s) pocket 
and with one hand opened and brought out his knife (J.A. 60, 
61, 65-68). This was an operation appellant had practiced 
over @ period of several years (J.A. 67-68). Appellant stabbed 
Dickey several times with the knife (J.A. 41, 48, 63, 68, 69). 
Dickey broke away, ran up the stairs, and at the top he col- 


+ Piqued because Mrs. Love left the apartment without him when he came 
to call, Dickey broke her TV set, the TV table, and a window, all of which 
were in the living room, and broke a window and tore some clothing in a 
back room (not appellant’s room) (J.A. 19. 20, 39). Mrs. Annie Burton, 
Mrs. Love’s daughter, was the only person in the apartment with Dickey 
after Mrs. Love left (J.A. 19). In Mrs. Burton's words, after accomplishing 
the above depredations, “[Dickey] sit across the front of [my] chair and 
put his arm around my neck and he and I wrestled * * * I don’t know 
what he was trying to do. I know he must have accidentally hit me because 
a piece of my tooth broke off and I said look what you did and I pushed him 
like that and he fell on the floor.” Then he left (J.A. 21). The incident 
occurred about 9 p.m. (J.A. 19). 

2 Officer McFadden testified that appellant told him that before he went 
downstairs to where Love and Dickey were arguing “he checked his pocket 
to see if he had his blade” (J.A.5). On the stand appellant denied telling 
the officer this (J.A. 65). 
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lapsed and died (J.A. 14, 49, 50, 61). Appellant went up the 
stairs, passed Dickey’s body, and entered the apartment, where 
he washed his hands and the knife, smoked a cigarette and 
awaited the police (J.A. 62, 64). Dr. Whelton reported 10 
lacerations on Dickey’s body ranging from his forehead to his 
knees (J.A. 3). These included a wound that “entered the 
middle edge of the right upper lobe of the lung,” a wound that 
“entered the pulmonary artery,” a “gaping” wound “pene- 
trating the right ventricle” of the heart, and wounds to the liver 
and the left kidney. 

Appellant testified he was afraid of Dickey “because he was 
larger than I was * * * he outweighed me maybe 17 or 18 
pounds.” (J.A. 61, 64). Dickey had a reputation for vio- 
lence and disorder, especially when drunk (J.A. 18, 38, 55). 
According to appellant, Dickey did not “show the effects of 
any excessive alcohol” at the time of the fight (J.A. 59). He 
“seemed sober” (J.A. 64). Appellant testified that he was 
also afraid of Dickey because “I was aware of his reputation 
with woman folk” (J.A. 61). Although Dickey’s body and the 
area, of the fight were searched, the only weapon recovered was 
appellant’s knife (J.A. 4, 6). The police observed no marks 
or bruises on appellant (J.A. 8). Appellant had never been 
involved in any difficulty with Dickey before that night 
(J.A. 69). 

The charge 


The judge charged the jury on second degree murder and 
manslaughter. He also gave the following charge on self- 
defense: 


There has been introduced in this case a further de- 
fense to the action, that is, what is known to the law 
as self-defense. 

If a person does not provoke an assault and at the 
time of the occurrence had reasonable grounds to believe 
and in good faith believed that the decedent was about 
to take his life or to cause serious bodily injury, then 
the defendant was not required to retreat nor to consider 
whether he could safely retreat but was entitled to stand 
his ground and meet force with force and meet such at- 
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tack made upon him by the decedent in such manner 
and with such force as under all the circumstances at 
the time seemed reasonably necessary to him and hon- 
estly believed by him under the circumstances. 

The use of such force as at the time appeared rea- 
sonably necessary is justifiable even though it may after- 
wards turn out that the appearance be false and there 
was in fact neither design to do serious injury or to 
take the life of another. 

I have already said to you that mere words do not 
constitute justification or provocation for an attack upon 
another person. However, if you find that the deceased 
was the aggressor and that the defendant was justified 
in using force in self-defense, the defendant would not 
be entitled to use any greater force than appeared rea- 
sonably necessary under the circumstances and the use 
of such excessive force at any time would not be justi- 
fied on the grounds of self-defense. 

Thus, 2s you may see from the foregoing, a person 
under certain circumstances, acting in self-defense, may 
with legal justification take the life of another and not 
be guilty of any crime. 

If, as a result of all the evidence or lack of evidence, 
a reasonable doubt has been engendered in your mind 
as to whether the defendant acted justifiably and in self- 
defense, that doubt must be resolved in favor of the 
defendant and he must be acquitted, bearing in mind 
that the burden is on the government to prove a de- 
fendant guilty beyond a reasonable doubt. This is true 
as to self-defense as it is to each essential element of 
the offense itself (J.A. 75-76). 


Before the judge charged the jury, appellant submitted the 
following written request, among others not here pertinent: 


Defendant’s Request for Instruction No. 3: Hostile 
Demonstrations by Deceased Prior to Homicide 


Where in a homicide case the plea of self defense is 
entered, the question of whether the deceased had just 
prior to his death made hostile or threatening demon- 
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strations toward the defendant becomes a matter for 
the consideration of the jury in weighing the plea of self 
defense. 

You are instructed, therefore, that if you believe from 
the evidence in this case that the deceased had in fact 
struck the defendant, or had threatened him with serious 
bodily harm or threatened to kill him; and if the de- 
ceased had his arm and hand partially concealed; and 
if you find that the defendant in good faith believed that 
the decedent was capable of executing his threats; or if 
you find that the defendant believed in good faith that 
the deceased had a dangerous weapon hidden under his 
coat so that the defendant was reasonably induced to 
believe that he was in imminent danger of his life or in 
great bodily harm, and that this was the cause for the 
defendant using the knife in protecting himself; then 
and in that event you should return a verdict of not 
guilty (J.A. 80). 


The judge denied this instruction in these words: 
No. 3, I take it this is your self-defense and I am going 


to deny this as written and after I have given the charge, 
if you find that is not adequate, you call it to my atten- 
tion and we will certainly consider it (J.A. 70). 


After the charge this colloquy ensued: 


[ APPELLANT’s CounsEL] : I would request of the court 
that you charge the jury with respect to the fact that if 
they believe the defendant Scott feared bodily harm or 
worse at the hands of the decedent and the decedent 
with his known reputation for violence and if they be- 
lieve he had a reputation for violence and appeared to 
have had a weapon or a weapon at his disposal, as be- 
lieved by the defendant, and that under the circum- 
stances they believe that Dickey assaulted or attacked 
the defendant and the defendant believing himself to 
be in bodily harm himself and if he stabbed the decedent 
under those circumstances that they should return a 
verdict of not guilty. 
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In other words, Your Honor, I would like for you to 
refer to the specific facts in this case if Your Honor 
would see fit to do so. 

[The Court]: I don’t think I will, Mr. Friedman, 
because I am fearful that I may leave something out 
which might be pertinent to your case and for that 
reason I will not. 

Do you think I have adequately given all the prin- 
ciples? 

[APPELLANT’s CounseEt]: I think your charge is fair 
except for this. 

[Tx Court]: I understand your point (J.A. 77-78). 


STATUTES AND RULE INVOLVED 


Title 22, District of Columbia Code, Section 2403, provides: 
Murder in second degree—Whoever with malice 
aforethought, except as provided in sections 22-2401, 
22-2402, kills another, is guilty of murder in the second 
degree. 


Title 22, District of Columbia Code, Section 2408, provides: 


Punishment for manslaughter—Whoever commits 
manslaughter shall be punished by a fine not exceeding 
one thousand dollars, or by imprisonment not exceeding 
fifteen years, or by both such fine and imprisonment. 


Rule 30, Federal Rules of Criminal Procedure, provides: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any party 
may file written requests that the court instruct the jury 
on the law asset forth in the requests. At the same time 
copies of such requests shall be furnished to adverse par- 
ties. The court shall inform counsel of its proposed 
action upon the requests prior to their arguments to the 
jury, but the court shall instruct the jury after the 
arguments are completed. No party may assign as error 
any portion of the charge or omission therefrom unless 
he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Opportunity shall be 
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given to make the objection out of the hearing of the 
jury. 
SUMMARY OF ARGUMENT 
The trial judge properly exercised his discretion not to put his 
instruction on the law of self-defense in terms of the evidence. 
The evidence was not complex or extensive and was fully sum- 
marized by counsel. The charge, which did not state the factual 
case for either side, was complete and accurate, and gave the 
jury full guidance on the self-defense issue. In addition, 
appellant’s request that the judge comment on the evidence 
was first sufficiently made after the judge had concluded his 
charge. 
ARGUMENT 


The trial judge properly exercised his discretion not to 
comment on the evidence 


The judge’s charge on self-defense, like the rest of his charge, 
was accurate and “adequately [gave] all the principles,” as 
appellant acknowledged below (J.A. 78). Among other things 
in appellant’s favor it told the jury that appellant did not have 


to retreat, that apparent basis for belief in danger of death or 
serious bodily injury was sufficient, and that the government 
had the burden of proof on the issue (J.A. 75-76). Appellant’s 
sole compiaint is that the judge did not “refer to the specific 
facts in this case” (J.A. 77), that he did not “{define] the law 
of self-defense in the terms of the evidence” (Br. 6). Appel- 
lant’s counsel said: “I think your charge is fair except for this” 
(J.A. 78). 

That District Court judges have discretion to comment on the 
evidence in charging the jury, or to withhold such comment, is 
beyond dispute. If the trial judge refrains, as he did here, from 
stating the government's factual theory, he is not required to 
state that of the defense. Clarke v. United States, — US. 
App. D.C. —, 301 F. 2d 548 (1962) ; United States v. M urphy, 
MacArthur & Mackey, 375, 381 (Supreme Ct. D.C. 1883) ; Car- 
ney v. United States, 163 F. 2d 784, 7 90 (9th Cir.), cert. denied, 
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332 U.S. 824 (1947) ; * Hilliard v. United States, 121 F. 2d 992, 
1000 (4th Cir.), cert. denied, 314 U.S. 627 (1941) ; United States 
v. Rosenberg, 145 F. 2d 658, 656 (2d Cir. 1944). Cf. Lindsey v. 
United States, 77 US. App. D.C. 1, 8, 183 F. 2d 368, 375 (1942) ; 
« * * * where a court in the course of instructions to the jury 
assumes to refer to evidence * * * .” [Emphasis added.] 

This Court has specifically approved self-defense instructions 
couched in general terms. Thomas v. United States, 81 US. 
App. D.C. 314, 316, 158 F. 2d 97, 99, cert. denied, 331 U.S. 822 
(1947); Josey v. United States, 77 U.S. App. D.C. 321, 135 F. 
2d 809 (1948) ; * Price v. United States, 51 App. D.C. 106, 276 
F. 628 (1921). See also Gillaspy v. State, 255 P. 2d 302, 308- 
310 (Okl. Cr. App. 1953). 

Appellant confuses his contention that the self-defense 
charge should have referred specifically to the evidence with 
the unexceptionable general principle that “the defendant is 
entitled to have instructions presented relating to any theory 
of defense for which there is any foundation in the evidence.” 
(Br. 6). The quoted principle does not at all state or mean 
that the instructions must be in terms of the evidence. See 
Lutfy v. United States, 198 F. 2d 760 (9th Cir. 1952) (entrap- 
ment); McAfee v. United States, 70 App. D.C. 142, 146-148, 
105 F. 2d 21, 25-27, cert. denied, 310 U.S. 643 (1940) (in- 
voluntary confession); Tatum v. United States, 88 U.S. App. 
D.C. 386, 389-391, 190 F. 2d 612, 615-617 (1951) (insanity), 
cited by appellant. In all these cases the principle was ap- 
plied without the statement of any requirement that the trial 
judge must instruct on the theory of the defense in terms of 
the evidence. In the present case the principle means that 
since there was evidence that appellant acted in self-defense, 


3 “The court did not avail itself of its right to comment directly upon the 
evidence or as to the theory of either the prosecution or the defense. Had it 
analyzed the evidence for the prosecution it would have assumed the duty of 
fairly stating the evidence of the defense. It did neither as was its right 
under the discretion the law gives it * * *.” 163 F. 2d at 790. 

‘The challenged self-defense charges in Thomas and Josey were not set 
forth in the opinions, The records of those cases show, however, that the 
charges were in general terms, and that they closely parallel the charge 
in the present case. (Thomas, No. 9165, Crim. No. 75,734 {District Court], 
Tr. 220-222; Josey, No. $146, Crim. No. 70,803 [District Court], Bill of 
Exceptions). 
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a self-defense charge was required. Such a charge was given. 

None of the cases cited by appellant is authority for the 
proposition that the charge herein should have been couched 
in terms of the evidence. In Meadows v. United States, 65 
App. D.C. 275, 82 F. 2d 881 (1936), unlike the instant case, 
the judge singled out and overstressed a crucial aspect of 
the government's evidence and slighted the defense’s evidence. 
This Court did not require the judge to comment on the evi- 
dence. Rather it condemned the lack of balance in the charge 
as given. The defect in the charge in Levine v. United States, 
104 U.S. App. D.C. 281, 261 F. 2d 747 (1958) (alternative 
ground), was similar. Levine was the prosecution of an attor- 
ney for falsely representing himself to be a police officer and 
attempting to exercise an officer’s authority, etc. (D.C. Code 
§ 22-1304). The defendant, in the course of his representa- 
tion of an accused indicted for rape, undertook to interview 
the complainant in the rape case. Testimony for the govern- 
ment tended to show that Levine visited the complainant in 
her home and sought an interview under the pretense that he 
was a, police officer from No. 4 Precinct. It was Levine's tes- 
timony that what he had said was that he was an attorney 
and “an officer of the Court.”* Thus, the issue of fact was 
subtly drawn at this turn of a phrase. Moreover, and most 
significantly, in his charge the trial judge chose to comment 
on the evidence, first summarizing the government’s case ° 
and then restating in great detail (in a total of six paragraphs, 
indeed) the testimony of each of the government’s three wit- 
nesses that Levine said he was a police officer.” Coming to 
the defendant’s case, the judge said only that Levine had tes- 
tified he called on the complaining witness “but he denied that 
he said anything to her about being a policeman, but that 
he told her that he was a lawyer representing one of the boys 
in the rape case, and that he had a right to talk to her and 
wanted to talk to her about the case * * *”* Thus, on the 


*See the joint appendix in Levine v. United States, No. 14,442, at p. 133. 

*Id., p. 272. 

"Id., pp. 273-274. 

"Id., p. 274. Earlier, the trial judge, after summing up the government’s 
evidence, had snid of the defense only, “Now, the defendant, of course, 
denies the charge * * *” Id., p. 272. 
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specific, very narrow point of Levine’s defense—that he had 
said not “police officer” but “officer of the court’”—the trial 
judge (a) dramatically overstressed the government’s factual 
contentions and de-emphasized those of the defense, and (b) 
affirmatively misdirected the attention of the jury away from 
the subtle semantical question that was at the heart of the 
case. This Court said: 
* * * The jury should not have been influenced by the 
court’s charge to concentrate unduly upon one side of 
the conflicting evidence as to whom defendant repre- 
sented himself to be. It was error to deny the night 
to a more balanced charge, accorded the defense by the 
decisions, when the request therefor had the support of 
substantial evidence. 104 U.S. App. D.C. at 283, 261 
F.2dat 749. (Emphasis added.) 


It is thus apparent that Levine cannot be read so broadly 
as to deny the discretion of judges in cases such as the present 
one to comment on the evidence or not, as they choose. United 
States v. O’Connor, 237 F. 2d 466 (2d Cir. 1956), and United 
States v. Indian Trailer Corp., 226 F. 2d 595 (7th Cir. 1955), 


the other cases cited by appellant, were tax prosecutions. The 
facts in those cases were complex and the defense theories 
were meaningless when not put in terms of the evidence. 

In the present case the charge was wholly meaningful in re- 
lation to the evidence adduced at trial and could not have misled 
the jury. The evidence was not at all complex, extensive, tech- 
nical or otherwise difficult for the jury to understand and master 
without comment from the judge, and its relevance to the law 
enunciated by the judge was plain. Almost none of the facts 
was in dispute. The jury’s task was primarily one of weighing 
the meaning to be given those facts. In contrast to the instruc- 
tions in Meadows and Levine, supra, the charge herein was, as 
appellant does not dispute, well balanced and fair to both sides. 
Had the judge assumed to supplement it with references to the 
evidence, he would not have materially assisted the jury in 
handling the evidence, and he might, rather, have succeeded 
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in upsetting the balance he achieved in the original charge. See 
Price v. United States, 51 App. D.C. 106, 108, 276 F. 628, 630 
(1921). In his opening statement counsel summarized for the 
jury all facets of the evidence favorable to appellant, includ- 
ing the deceased’s reputation for violence and his bad conduct 
on the night of his death (Tr. 9-13), and it may be taken as 
certain that he did the same in closing argument. Moreover, 
“the accused took the stand, and made his version of the facts 
quite clear to the jury.” Clarke v. United States, — U.S. App. 
D.C. —, 301 F. 2d 543 (1962). In sum, it is plain that the 
jury understood the issue which it was required to determine, 
and that the judge properly exercised his discretion not to com- 
ment on the evidence.° 


*In Hilliard v. United States, 121 ¥. 2d 992, 1000 (4th Cir.), cert. denied, 
314 U.S. 627 (1941), the court said: 

“It is insisted that the defendant was entitled to have an explicit instruc- 
tion [referring to certain defense testimony which tended to mitigate dam- 
aging prosecution testimony] so that his theory of the facts of the case 
should be clearly set before the jury. The judge did not attempt to summarize 
the evidence on either side, as he might well have done under the established 
and preferred practice in the federal courts. He restricted himself to a 
statement of the general rules of law applicable to the offense charged. He 
might well have granted the instructions, setting out the facts asked by 
the defendant, but as he did not summarize the facts on either side, and 
the facts were not numerous or complicated, no injury was done to the 
defendant by the method pursued. The facts were fully argued to the jury 
under the instructions of the court, and the judge fully and fairly covered the 
law of the case * * *” 

Appellant's proposed instruction #3 (J.A. 80) did not constitute a suffi- 
cient request that the judge formulate his self-defense charge in terms 
of the evidence. (The oral request made at the conclusion of the court’s 
charge [J.A. 77] was belated. Fed. R. Ct. P. 30). The references in the 
requested instruction to isolated items of testimony favorable to appellant 
did not amount to an adequate formulation of a balanced comment on the 
evidence. Moreover, the proposed instruction was inaccurate insofar as it 
implied that there was evidence that at the crucial moment when appellant 
stabbed Dickey there was a basis for appellant to have a reasonable fear 
that Dickey “had a dangerous weapon hidden under his coat” that he could 
use against appellant. Appellant’s own testimony showed that Dickey threw 
the coat off his arm as he came toward appellant at the beginning of the 
fight and “he and I struggled for awhile and I got the knife out.” (J.A. 60). 
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CONCLUSION 


Wherefore, it is respectfully submitted that the judgment of 
the District Court should be affirmed. 
Davip C. ACHESON, 
United States Attorney. 


Frank Q. NEBEKER, 

JoserpH A. LOWTHER, 

WiturMm H. Wiicox, 
Assistant United States Attorneys. 
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